5.
THE PLANNING APPLICATION PROCESS
5.1
Before the application is submitted.
Often applicants discuss proposals with planning staff before making an application ('pre-application discussion').  Any such discussions can be confidential, and staff may not be able to answer questions from third parties about the discussion.  In some cases a developer may wish to have informal discussions with interested parties such as CTCs before submitting an application.  The CTC will need to be aware of anything relevant in the Development Plan (see Chapter 3).  It also needs to be aware that there can be more than one application submitted at the same time for one piece of land, even by the same applicant.  The CTC should check that any application submitted does include any points that it thought it had agreed; and that the applicant is not claiming the CTCs wholehearted support unless that is true.  An application can be withdrawn by the applicant or refused by the LPA and then resubmitted with or without amendments.

5.2
The submission of planning applications.
The completed application form should be submitted to the relevant LPA together with a location plan showing where the site is; plans showing details of the proposed development; a certificate of ownership; and the appropriate fee (which varies between £45 for say an advertisement to £12,100 for residential applications to £18,500 for waste and mineral developments).  An applicant, who does not own the site, must serve a notice to inform the owner about the application.  Applications are often submitted by the person who drew up the plans, known as the 'agent'.  The same rules apply to CTCs who wish to obtain planning permission for development, as apply to any other applicant, but they only pay half the fees.  [The Town and Country Planning (Fees for Applications and deemed Applications) (amendment)(Wales) Regulations 2004].
5.3
Environmental Impact Assessment (EIA).
Planning applications for two types of development have to be accompanied by an impact statement, a document which provides a comprehensive assessment of the environmental impact of the proposal:
1.
"Schedule 1 developments" - major energy generation and transport projects e.g. wind farmsalways require an impact statement.

2.
Large scale proposals require an EIA if the LPA consideres the development will have significant environmental effects e.g. a business park next to an area of nature conservation importance.

An LPA can refuse to start processing an application until the impact statement has been received.  The process of determining whether an EIA is required is called screening.
5.4
Planning Application Design Statements.
These should be submitted with all planning applications for development which have design implications including applications for new or extended buildings.  These statements should explain the development design, its principles, its relationship with the surrounding area and how it relates to council policies.  It can be in the form of a short written statement with illustrations, and photographs if necessary.

5.5
Access to plans and other information.
Details of an application can be seen at the LPA offices once the application is registered.  The public can also look at files and documents which relate to something reported to a LPA Committee in the last 4 years.  Other files relating to planning issues, e.g. preparation of development plans and design guidance, are available for inspection free of charge if the document has been reported to Committee.  Confidential papers relating to items of a financial and personal nature are exempted from inspection.  The Committee report itself and minutes of the Committee meeting are still available for up to 6 years.  Committee reports and agendas must be available to the public at least three working days before the meeting takes place.  Copies of meeting agendas, reports to Committee and minutes should be available free of charge.  Other background information or copies of plans can be made available for a charge, expect that normal copyright rules apply after an application has been determined: although the application details can be seen, copies can only be issued with the permission of the copyright holder - the applicant and architect or agent. (For Freedom of Information Act please refer to 7.6.3).

5.6
From submission to decision.
Once a planning or other application is submitted to the LPA, its staff obtain information, normally summarised in a report to assisted Elected Members when they determine the application.  Many minor applications e.g. house extensions may not need to go to Committee but can be decided by senior staff using "delegated powers" (rules may vary between LPAs as delegated powers are approved by their elected members).

Two types of information are sought during processing - technical and public opinion.  Technical matters must include development plan policies relating to the site (see Chapter 3) and may include The Assembly Government policies contained in Planning Policy Wales, TANs and circulars (see Chapter 2).  
Advice is also sought from specialist council officers, such as highway engineers or environmental health officers and government agencies, e.g. Countryside Council for Wales (CCW), Cadw or Sports Council for Wales.

Public opinion i.e. the opinion of interested parties, including CTCs, residents' associations, action groups conservation groups and inviduals, is also taken into account.

5.7
Public Notification.
The extent of consultation an LPA is required to undertake varies according to the type of development proposed and type of application.  All applications, other than those for advertisement consent (see 4.4), need to be publicised locally either by means of a letter to neighbouring occupiers or by a public noticed placed at the site.

Larger scale developments, or those which are considered by the LPA to be departures from the development plan, must be publicised in a local newspaper as well as notified to neighbours directly.  Examples include residential proposals of 10 or more units and non residential developments of over 1000 square meters (10,760 square feet) floorspace.  Heritage applications (listed buildings and conservation area consents) also require press advertising (see 4.6 and 4.7).

Although, any body or organisation can comment on any application, CTCs have the right to be notified of every planning application in their area.  Practice varies between LPAs: some send councils weekly lists of planning applications, and councils request information on applications of interest.  In other cases councils are directly notified.  Normally, one full set of application drawings is sent to the Clerk of the CTC.  The given time to respond with representations is either 14 or 21 days,  after which the LPA may then determine the application.  If they need more time, CTCs should send a "holding letter" indicating their interest and intention to comment on an application.  If they have no comment they should say so.  If a CTC is directly notified of an application the letter should indicate the nature of development and identify the land to which it relates. (See 5.5).

Schedule 1, Paragraph 8 (1) of the Town and Country Planning Act 1990 requires an LPA to inform a CTC of all planning applications with its' administrative boundaries, shoud the CTC request this in writing.

Article 13 (2) of the Town and Country Planning (General Development) Procedure Order 1995 requires LPAs that have informed a CTC of a planning application, not to determine the application unless:

(a)
The CTC informs them that they do not propose to make a representation,

(b)
A representation is made by that council, or
(c)  14 days has passed since the CTC was informed of the application.

It is essential that Council responses to consultation are timely and clearly represent the CTCs views.

5.8 
Material and Non Material Considerations.
Any decision made on a planning application must take into account the Development Plan and should relate to planning issues unless material considerations lead the authority to decide otherwise.  The scope of material considerations is wide and very occasionally can include personal circumstances, leading to personal planning approval being awareded, particularly in relation to special needs, these include:

· policies in the Local Plan, Structure Plan or emerging UDP or LDP, even if still draft and not yet adopted (see Chapter 3); 

· Planning policy guidance (see Chapter 2); 

· suitability of the site; 

· visual appearance of the proposed development and its relationship to its surroundings.  This is a complicated area but can include:
 building materials; -  height, scale, massing, design, density and layout of development, particularly in comparison with other buildings in the locality;-landscaping proposals and; privacy, over-shadowing, over-development (overcrowding), and lack of natural light; 

· nuisances caused by the development such as noise, smell, fumes, glare from floodlights or headlights of vehicles; 

· adverse safety impact e.g. the siting of a hazardous installation such as a firework factory next to dwelling houses; 

· impact on setting of listed buildings or conservation area (see sections 4.6 and 4.7); 

· compatiblity with existing uses e.g. the mix of uses found in town centres - such as shops, offices and cafes; 

· economic benefits, e.g. creation of jobs; 

· the needs of the area e.g. employment, commercial, social or leisure facilities, affordable housing; 

· provision of suitable access and transportation (including road safety, parking issues, effect on pedestrians and cyclists, and amount of traffic generated); 

· adequacy of infrastructure (e.g. sewerage, drainage and water see Chaper 10); 

· pollution and contamination (see Chapter 10); 

· impact on archaeology; 

· impact on nature conservation (see Section 9.3); 

· creation of an undesirable precedent, making it difficult to resist similar proposals elsewhere and 

· planning history of the site e.g. including decisions on previous planning applications on the same site, particularly appeal or court decisions.

Some examples of issues which are not material considerations include:

· ethical issues e.g. relating to the location and running of massage parlours; the encouragement a new betting office will give to gambling; whether a new club may encourage young people to consume excess alcohol; 

· whether a prospective builder is respected in the neighbourhood or more generally the reputation of the applicant; 

· the effect of local commercial competition on an existing business e.g. where the opening of a new fish and chip shop next door could put an existing fish and chip shop out of business.  However, larger scale impacts could be considered e.g. an out of town store causing the decline of the local high street; 

· personal circumstances of the applicant - e.g. devaluation of property, private property rights including boundary and access disputes; 

· private interests - e.g. loss of a view or competition between businesses; 

· cost of the development; 

· title restrictions e.g. legal covenants; 

· applicant's lack of ownership of the site; 

· issues covered by other legislation - e.g. health and safety regulations, licensing, building control and 

· any factor indicating that there is a lack of any reasonable prospect of the development proceeding.

5.9
 Tips for commenting on planning applications
Following the advice below will increase the likelihood of the CTC views being taken into account and the LPA being able to add merit to concerns raised:

· number your concerns and set them out in separate paragraphs; 

· ensure your CTCs comments are relevant to planning control (see section 5.8). LPA staff cannot tell you what to say, but they can advise on whether any point is or is not relevant to planning control; 

· list and classify objections in a logical manner: start with any comments on the proposed use, referring to development plans and other policy documents if possible.  Then discuss design and layout issues, e.g. access arrangements, density, appearance of buildings and 

· always make sure your comments are submitted to the LPA in the specified time and that your comments relate specifically to the scheme as submitted by the applicant.

6.0
PLANNING APPLICATION DECISIONS
6.1 
Time taken to make a decision
Each LPA has different ways of processing planning applications, some quicker than others.  LPAs should deal with applications within a time limit of 8 weeks, or 16 weeks for those applications requiring an EIA (see section 5.3).  This may seem a long time, but applications can be subject to long consultations, a process repeated when amendments are made.  Applications which are not determined in this time can be taken to appeal by the applicant, on the grounds of non-determination.  Applications which cannot be decided by senior staff using delegated powers (see Section 5.6) must wait for a planning committee meeting, usually held every 3 to 6 weeks on a weekday afternoon or evening.

6.2
"Calling in" an application
The Assembly Government can "call in" any planning application i.e. make the decision instead of the LPA.  This rarely happens in Wales and applies to only a handful of applications.  An application is only likely to be called in if it:

(i)    conflicts with national planning policies (see Chapter 2);
(ii)   could have wide effects beyond the immediate locality;
(iii)  might give rise to substantial controversy beyond the immediate locality.

(iv)  is likely to significantly affect sites of scientific, nature conservation or historic interest, or areas of landscape importance;
(v) raise issues of national security or
(vi)  raises novel planning issues.

6.3
Planning Committee meetings
Different LPAs have different names for  the committee which decides on planning applications: it may be a sub-committee, and the name may include "development control".  These meetings are open to the public.  The committee consists of elected members, who have to declare an interest, personal or financial, in any application being considered by them.  They may not take part in discussions or vote on an application if they have such an "interest" in it (see 1.6).  The committee can determine applications from other parts of the same council (e.g. to build a new school) but not form itself: this would have to go to full council.  Technical officers attend meetings to explain applications and give advice.  The head of development control will usually be there.
The way each committee is run varies.  Although the public can attend, they do not normally have the right to speak on an application, unless the LPA makes allowances for them to do so.  Some LPAs make exceptions e.g. if a large petition is submitted, the chief petitioner or organiser of the petition may be able to attend and speak.  If you are not sure whether your LPA provides for third parties to speak at Committees you should check with your LPA.  If you want to attend and hear what is said about a particular planning application, then ask for it to be heard early, as meetings can go on for many hours.  A schedule of reports on applications, including all the recommendations, is available three days before the committee.  The schedule can be added to right up to the time of the planning committee meeting by means of "late representations" that will form part of the committee report.

6.4
Possible decisions
The committee consideres the reports and any other information provided, including feedback from site visits, and reaches a conclusion on the suitability of the proposal.  The Committee can adopt all or part of the officer's recommendations to approve or refuse an application.  It can also go against a recommendation or can suggest extra planning conditions (see section 6.5) or remove suggested conditions.  These decisions have to be taken with care and, in the event of a successful appeal, the LPA could be held responsible for costs, if it was deemed to have acted unreasonably.  The Committee can defer consideration for more information or decide to visit and inspect the site.  Where it wants to impose something which cannot be made a condition, it may make the application subject to a legal agreement.  These are called Section 106 Agreements, which are agreements between the LPA and the developer about improvements for the wider community that are to be provided by the developer, possibly to address issues raised or associated with the development itself, e.g. an agreement could seek improvements to a highway.  Planning permissions that are subject to a Section 106 Agreement are not valid until the agreement has been completed.  Once an application has been approved or refused decision letters are sent out to the applicant.

6.5
Conditions of planning permission
Conditions of planning permission are important.  They must be clear, unambiguous and reasonable.  They can be very restrictive.  Many require details to be submitted and approved by the LPA before any development starts.  Some conditions, e.g. the provision of a new footpath, will need to be the subject of further consultation and another report back to the committee.  Conditions can only be altered or removed by means of a new application or by an appeal against a particular condition.  An appeal against one or more conditions can be made to The Assembly Government.  (Refer to 7.1 overleaf).

7.
APPEALS
7.1
What is an appeal?
There is a right to appeal to the Planning Inspectorate, an exclusive agency to The Assembly Government.  Appeals are made by an applicant, most commonly where planning permission has been refused by the LPA, but are also made against conditions applied to planning permissions; refusal to issue CLOPUDs (see 4.10) or CLEUDs (see 8.3); refusal of Listed Building, Conservation Area or Advertisement Regulations consent (see 4.4./6/7); Enforcement Notices; and refusal to permit works affecting trees which are the subject of a TPO (see section 4.9).  An applicant can also appeal if their application has not been determined within the prescribed time limits.
7.2
Who can appeal?
The right of appeal is normally available solely to a person who has made an application to a LPA.  Thus third parties, such as CTCs, residents associations and other special interest groups, cannot appeal against a decision of an LPA on somebody else's application.  The law does not allow, for example, a group of objecting residents to appeal against the decision of an LPA to grant permission for a new housing development in their neighbourhood.  If the applicant appeals an  LPA decision, then third parties can make their views known.

7.3
How are appeals conducted?
Appeals are normally conducted and decided by a Planning Inspector appointed by The Assembly Goverment (see 7.1).  An appeal may be dealt with by means of Public Inquiry, Hearings or Written Representations.
7.3.1
Public Inquiries
Appeals dealt with by this method usually involve large developments, such as major housing and shopping schemes, where much is at stake and the cost of an inquiry is not a primary issue, and where rigorous examination of the evidence is necessary.  Often each side uses a barrister, who will call on and cross-examine various expert witnesses.  The appearance of third parties, such as special interest groups, residents groups and CTCs, frequently features at such appeals.

7.3.2
Hearings
These usually take the form of a round-table dicussion led by an Inspector.  There is no formal cross-examination or advocacy, which enables the parties to present their cases fully and fairly ina more relaxed and less formal atmosphere than at an Inquiry.  A Hearing is a simple alternative to an Inquiry, appropriate to cases involving a smaller scale of development and not raising complex issues or giving rise to substantial third party interest.  A Hearing is not approriate if many members of the public are likely to be present or the case raises complicated legal or policy issues.

7.3.3
Written Representations
This is the most commonly adopted appeal procedure and is suitable for smaller developments where the issues are fairly straightforward and besst left to the judgement of an Inspector following scrutiny of written evidence submitted by the appellant, LPA and interested third parties and often unaccompanied site visit.

7.4
Making your views known at an appeal
Once an appeal has been lodged, the LPA will advertise the appeal, which gives neighbours, CTCs and previous objectors the opportunity to put forward their views to the Inspector.  Representations made as a result of this procedure are sent to the Planning Inspectorate.  Third parties wishing to appear before the Inspector in an Inquiry need to inform the Planning Inspectorate in advance.  In the case of a Hearing, they should preferably do so.  In both cases they will normally be asked to provide a written statement of their case in advance.  it is important for any CTC representatives to refer to a minute of the Council authorising that person to make representations at the Inquiry.  CTCs are at risk of having costs awarded against them if they act unreasonably.

7.5
What happens after the appeal?
Following the submission of written evidence and, in appropriate circumstances, the completion of an Inquiry or Informal Hearing, the Inspector will take time to consider the merits of the case before deciding whether to allow or dismiss the appeal.  The Inspector's decision made after an appeal is contained in the form of a letter which has the effect of superseding the original decision made by the LPA.  The Inspector's decision is final and can only be challenged in the High Court on a point of law (refer to 'Judicial Review' at 7.6.2.

7.6
What to do if you can not appeal
Only the applicant can appeal to the Planning Inspectorate about a planning decision made by the LPA as there are no third party rights of appeal (See section 7.2).  Concerns made about whether the correct procedures have been followed can be made and should be sent to the Local Authority's Performance Monitoring Officer, who has a complaints procedure to follow.

7.6.1
The Public Services Ombudsman
The Public Services Ombudsman for Wales deals with any member of the public or organisation who has suffered an injustice as a result of maladministration by a local authority in Wales.  He also has the power to investigate allegations if elected members of local authorities in Wales have failed ot comply with the Authority's code of conduct.  CTCs can make a complaint to him although few have (See section 1.6).  This process can take some months or years to conclude and even if a complaint is upheld the Ombudsman normally only recommends that the authority offers a remedy for that injustice.  The recommendations are not legally binding upon the authority but are usually acted upon.  It is very rare that the Ombudsman recommends that a decision should be revoked.  The Ombudsman does not consider the merits of a planning case: he is only interested to see if the correct procedures have been followed.

7.6.2
Judicial Review
This is a costly, timely process and is therefore rarely used.  Third parties and applicants, can follow the process of judicial review through the Courts if it is felt that a decision (and the action leading to that decision) was taken by the LPA in a way that was unlawful.  The test of whether it is worth pursuing a case through the judicial review process is whether the authority has followed the letter of the law in their decision making process and not whether the decision made is right or wrong in itself.  An application for a judicial review must be within three months from the date of the planning decision notice.  The advice of a planning barrister/lawyer should be sought in the first instance including an estimate of the potential costs involved and to gauge whether a case is worth pursuing.  A decision made against the applicant would mean that they would be liable to pay the costs incurred by the LPA.

7.6.3
Human Rights and Freedom of Information Acts
The Human Rights Act 1998 came into effect in Wales in October 2000.  The Article most relevant to planning procedure is Article 6, (the right to a fair trial).  In May 2001, the House of Lords ruled that the planning system and in particular where it relates to the appeal procedure, is consistent with Article 6.  This concept of fairness embodied in Article 6 is close to the principles of openness, fairness and impartiality (the "Franks" principles) which the Planning Inspectorate has followed for many years when operating its planning appeal procedures.
Article 8, of the Act refers to the right of respect for private and family life and for the home and Article 1 of the First Protocol refers to the peaceful enjoyment of property.  A claim made under these articles to the Court of the Human Rights could succeed only if the interference in the right of the individual concerned is not outweighed by the public interest.  A violation of a person's human rights under these articles in cases relating to the planning system has been found only rarely.  Less serious effects may well be relevant as material considerations, but are unlikely to succeed as the basis for a claim under the Human Rights Act.
The Freedom of Information (FOI) Act (January 2005) entitles anybody to ask public authorities and Goverment departments for any recorded information that they keep.  It works alongside the Data Protection Act (1998), which allows people to access information about themselves and the Environmental Regulations (2004), which give people access to information about the environment.  All public authorities covered by the FOI Act have a Publication Scheme which can be viewed on their websites or at their offices.  All requests for information must be made in writing, and a charge may be made for the information.

